We received a short paperfrom Dr Williams raising the issue ofmedical confidentiality as encountered by general practitioners in cases of child sexual abuse. Similarly, we received a letterfrom Dr Singh describing a conflict with his local social services department about the confidentiality of information requested by the department for inclusion in a mental handicap register. We asked a general practitioner, a consultant psychiatrist, a consultant paediatrician, an expert in medical ethics, and a solicitor to comment on these two cases.
The case of child sexual abuse At a recent meeting of a wide variety of different professionals dealing with child sexual abuse allusions were made to how difficult it is to include general practitioners within the system ofinformation sharing that other disciplines consider essential for the satisfactory management ofcases ofchild sexual abuse. As a child psychiatrist, I think that I perhaps have a better understanding of the general practitioner's predicament than most other professionals. I have debated this issue with other members of the team at Paxton House (a child psychiatry unit offering specific treatment services to children who have been abused and families in which abuse has occurred), where I used to work, and we wish to promote further discussion ofthis issue by asking for views, from people both within and outside the medical profession, on the following case history.
A mother attends her general practitioner by appointment with her 13 year old daughter. She emphasises that the problem for which they are consulting is strictly confidential; the general practitioner confirms that it will be treated confidentially. Mother and daughter then describe the sexual relationship that has taken place over 18 months between the child and her stepfather. She has apparently only just been able to confide in her mother. The sexual contact has increased from initial inappropriate genital touching by her stepfather to full sexual intercourse. On occasions he has threatened violence, and when the general practitioner suggests that the mother and daughter should contact the police both are visibly scared and admit to being frightened of the physical consequences of doing so. The stepfather is also a patient of the general practitioner having consulted occasionally with dyspeptic symptoms. He is in regular employment and an active member of the local Rotary group. A partner has added to his notes "? drinks too much."
The general practitioner agrees to see mother and daughter together and sets aside an hour to do so. She physically examines the child, establishes that there is no major genital injury, and carries out a pregnancy test, which gives a negative result., She counsels mother and daughter and agrees to see the daughter alone every month. Some 10 weeks later she is consulted by the daughter, who is in a distressed state and explains, "It's all happened again." Again she finds no evidence of physical injury or pregnancy, and a pregnancy test gives a negative result. The general practitioner consults by telephone with the child's mother and once again requests that further help should be sought; the mother will not permit this. The monthly meetings continue for 18 months, at the end of which time the girl says that she has not received any inappropriate attention for a year. She is now 15 years old and has just started her 0 level year; mother and daughter and general practitioner agree that the regular sessions may stop.
Five months later the senior partner of the practice is called out at 2 am. The girl is dead, having been strangled and sexually assaulted by her stepfather. The stepfather has been arrested by the police and is subsequently charged with murder. The mother is initially hysterical, but once calm she is able to tell her own father of the lengths to which she had gone to stop her husband becoming angry and killing her daughter "just as he did last night." The maternal grandfather is a senior social worker in the local social services department. He is incensed that the general practitioner did not follow the accepted code of practice established within the county in consultation with the family practitioner committee-that is, that any general practitioner who suspects child abuse should seek a paediatrician's opinion and call in a representative of the divisional social services department.' He seeks legal advice to sue the general practitioner.
Is the general practitioner culpable in the eyes of the criminal court, the civil court, the General Medical Council, her colleagues, or society?
1 Berkshire Social Services Department. Procedures in response to child abuse. Reading: Berkshire County Council, 1986. DrJeannette Naish comments: In cases of child sexual abuse general practitioners are often caught between their responsibility for the child's safety and their responsibility to the family as a whole. Preservation of the relationship between individual members of the family and the general practitioner is also a dilemma and sometimes clouds the issues.
It would have been impossible to anticipate the terrible outcome in the case proposed by Dr Williams. As the mother imposed constraint on the general practitioner not to disclose information given during the consultation the general practitioner was drawn into the mother's collusion with the stepfather in sexually abusing the child. I think that it was inappropriate to counsel the child. A child has no power to alter something imposed by a powerful adult such as her stepfather. Counselling would have little effect other than to allow the doctor to keep an eye on the child. It would have been impossible to confront the stepfather with confidential information received from the mother.
The threat ofviolence and the evident fear ofthe mother and child caused concern for the child's safety; the general practitioner's duty here was to protect the child. The mother was clearly concerned for the marital relationship and its preservation. I would have taken the decision out of her hands and sought the advice of a trusted paediatrician. It is easier for an impartial third party to prescribe the correct course of action.
General practitioners are the most accessible medical agency and therefore in the front line when it comes to child sexual abuse. Many of us are unclear in our attitudes about responsibilities and taboos and have no specific training on this subject. I would welcome clear guidelines on suspected child sexual abuse, and I think it unwise not to follow an already established code of practice: this was a case of actual child sexual abuse.
Dr Arnon Bentovim comments:
The problem ofa family member asking that information be kept confidential before imparting it is a common one for all professionals. The problem for general practitioners who have all members of the family on their list is to balance the needs for confidentiality of all their patients and to decide whether the protection of a child should take primacy over the issues of confidentiality of the adults or is equal to them. The courts concerned with child care issues see the child's interests as paramount. I believe that any professional with a child as a client should take a similar view.
A view has been put forward that adults with major problems, such as those who abuse children, may be living out problems from their formative past and therefore deserve our sympathy and support. This is of course true, but children live in a formative present that may have lasting consequences for their future survival and their lives as adults, and we need to consider this if we believe a child is being abused. When general practitioners ask if I will see a patient to help them deal with child care I advise that links be made with social services departments because the guidelines I have accepted for practice suggest that children whom I believe to be abused or at serious risk of future abuse should be reported. If a general practitioner were to say that he wished to keep confidential the matters he had learnt, and not have them reported, I would suggest that with medical confidentiality he could choose to work with the family as the general practitioner did here, although guidelines apply to all of us. But I would point out that he was now the protective professional in the case and that if matters were to go wrong he would be responsible; thus his judgment might very well be questioned.
I prefer to share such issues with social services departments because I do not have the resources to supervise child care properly and can offer therapeutic work, which may help change the situation; I cannot offer protection meanwhile. Although the general practitioner here offered support to the girl and to her mother, there was evidence ofrecurring abuse after some 10 weeks' supervision. The difficulty was that the general practitioner was stopped by the mother from seeking further help. At this point the general practitioner might have said that her supervision of the girl and the mother was not successful and she could not guarantee the girl's safety because of past violence, fears of future violence, and a risk of future sexual abuse in an unprotected situation. There is adequate guidance to support her in no longer maintaining confidentiality despite the mother's request.
The General Medical Council indicated quite clearly that "disclosure [of confidential information] may be justified on the ground that it is in the public interest which, in certain circumstances, such as, for example, investigation by the police ofa grave or very serious crime, might override the doctor's duty to maintain his patient's confidence."' The Department of Health and Social Security's guidelines on confidentiality state: "the safety of the child must in all circumstances be ofparamount importance and must override all considerations. The sharing ofinformation is, therefore, on a 'need to know' and for those directly concerned with the family and who have the duty legitimately to perform a service on its behalf and taking action in the light of all the relevant facts."2 A man who has not only abused a child but has done so repeatedly is at serious risk of continuing to do so if the matter is not brought into the open. The threat and fear of violence often prevent people speaking. For a general practitioner to take on the responsibility of such a case without assessing the abuser or sharing with other colleagues, and being an agent of child care without adequate resources, is clearly a risky enterprise.
Perhaps if we are asked to keep confidentiality before knowing what the confidential information is we should make it clear that we cannot commit ourselves in advance to agreeing to such a course, which might go against the interests ofa child in the family. Perhaps if the mother knew that confidentiality regarding the possible abuse of a child could not be kept she would have to confront the fact that abuse and threats of violence cannot be kept a secret in the hope that they will go away. She might then think through with her general practitioner how to approach statutory authorities so that the X 1317 welfare of her child could be assured and proper safety provided, and the possibility of help for herself, her daughter, and her husband explored instead of this tragedy occurring. Dr D P Addy comments: Murder is not a common end result of child sexual abuse, and to that extent the case history is atypical and misleading. Any doctor's overriding responsibility is the welfare of his or her patient. In this case the patient is the child. The mother cannot insist on maintaining confidentiality to the child's detriment and the initial promise of strict confidentiality must be taken on that premise. The abuse continued after the general practitioner was consulted and she knew that it was continuing. The general practitioner was therefore failing in her duty to help and protect the child. I cannot imagine what benefit she might feel would result from monthly meetings with the child. Counselling, knowing that the abuse is continuing, seems to me to be a form of professional selfdeception. I would like to think that the doctor could have discussed the problem with her local paediatrician, and in my opinion the matter should have been referred to the social services department. Informing the police would preferably depend on interprofessional discussion, probably in the form of a case conference, although many senior social workers might consider that with this history they should inform the police from the outset, and I could not dissent from that opinion.
The management of child abuse of all kinds is increasingly becoming a specialised subject within paediatrics and child psychiatry and few general practitioners can be expected to have the necessary skill. Unless the general practitioner has a special interest in and experience of the subject he or she would be well advised to seek expert help at an early stage.
Dr Raanan Gillon comments:
This is a particularly difficult and horrible case and could receive only a thumbnail sketch of an analysis even in three times the allotted space. Horrible though the outcome was, I would not allow it to influence my assessment of how the general practitioner should properly have acted for the probability of murder in such a case is simply too low for it to be taken into account prospectively. Horrible possible consequences of any action have to be discounted in relation to their probability.
At first consultation, however, the probability offurther harmful and criminal sexual assaults by the stepfather on the girl was high. Several moral concerns are relevant. Firstly, doctors implicitly promise to keep patients' secrets and this doctor explicitly did so. Keeping such confidences can be justified both in terms of respect for people's autonomy and in consequentialist terms of sustaining a general trust in the medical profession such as is conducive to optimal medical care and thus the general good.' Secondly, doctors have an obligation to do their best for their patients' health and to do so with minimal harm (beneficence and non-maleficence). Finally, doctors have to act within a framework of justice. In this case distributive justice is irrelevant but justice in terms of protecting people's rights is relevant, notably children's rights not to be criminally sexually abused, especially not by their parents because parents (including of course step-parents) have both enormous power over their children and a great responsibility to care for them.
Two possible arguments in favour of maintaining confidentiality are (a) that medical confidentiality is an absolute obligation, like that of the confessional, and cannot be broken whatever the consequences; and (b) that it is at least a very strong medicomoral obligation and can be overridden only where extreme harms result. Severe harms to the child result in this case whatever course of action is followed, and the net saving of harm to the child by breaking confidentiality may not be sufficient to justify breaking this important moral obligation.
Themainopposingarguments are thatmaintainingconfidentiality in this case does not respect the child's autonomy, does not serve the common good, and is against the child's interests. The autonomy of the child is not respected because the child does not want the sexual abuse to continue and agrees with her mother (assuming she does) that confidentiality must be maintained only because she is effectively coerced into doing so by her fear of her stepfather. Furthermore, it is doubtful if a child of 13 has sufficient autonomy to require that confidentiality is respected when to do so will be seriously harmful to her. The socially acceptable system whereby parents normally make proxy decisions on behalf of their children assumes that they will act in their children's interests. Such an assumption is gravely undermined if a parent is unwilling to take steps to stop further sexual abuse ofher child. So far as the common good is concerned, colluding with sexual abuse of children is against the common good. And the child's best interests require that any further sexual abuse, which is likely to be damaging to her psychosexual development and future flourishing, be stopped.
Received wisdom currently favours the second line of argument. A Ciba Foundation working party on child sexual abuse within the family advises all professionals faced with such problems to avoid dealing with them alone.2 Multidisciplinary teamwork is needed, including social workers, paediatricians, psychiatrists, and the police, with protection of the child and rehabilitation of the offender being the objectives. If necessary confidentiality should be overridden to achieve these objectives.2 Both the General Medical Council's and British Medical Association's guidelines on confidentiality specify exceptions to the obligation to maintain confidentiality that could justify overriding it in this sort of case.34 I find both lines of argument highly persuasive (a real dilemma) and after much reflection am inclined to try for a middle way. Thus if faced with such circumstances I think I would make clear to the mother and her daughter that current advice to doctors is that they should report cases of child abuse, including sexual abuse, to the local social services, who are obliged to report them to the police. To try to respect their autonomy as well as to minimise harm to the child, however, I would propose a course of action to which they might agree. I would write a letter to the stepfather and ask them to give it to him; in the letter I would explain that I had been told about the sexual abuse and that according to the norms of good practice I should report it. I would say that I was keen, however, to minimise the trauma to his stepdaughter, my patient, and to him and his wife, also my patients, and I would therefore invite him to confirm as a matter of urgency that (a) he would come to see me to seek ways of overcoming his problem and (b) that he would promise to stop abusing the child. I would also wish to see the daughter on a regular basis. If I failed to receive his agreement or if there were any further episodes of abuse I would acknowledge my powerlessness to help and refer the matter to the social services and thus the police.
I think that this course would offer mother and daughter a way of agreeing to action that might achieve the desired objective of making further abuse reasonably unlikely (as the stepfather would know that if it occurred again he would be reported to the police) while also protecting the daughter from the considerable immediate harm that reporting to the police would probably produce; this would include separation of the family, appearance in court and publicity with subsequent damage to all including the girl, and punishment, probably imprisonment, of the stepfather, for which the daughter is likely to feel (however inappropriately) very guilty. It also offers a reasonable prospect of involving the father in the treatment necessary to achieve his rehabilitation and to help the family as a whole come to terms with what has happened and work towards less damaging and more satisfactory interrelationships. Clare Dyer comments: Doctors, like the public in general, are under no general duty in law to report a crime, though requirements may be imposed in particular cases by statute. The United States, Canada, and some Australian states have made the disclosure of suspected child abuse a statutory obligation, but this is not the case in the United Kingdom. General practitioners could not be found guilty of abetting the offence of sexual intercourse with a girl under 16-the Gillick case has established that a doctor could be regarded as abetting this offence only if he actually intended to facilitate unlawful intercourse-so it seems unlikely that any criminal culpability would arise.
As there is no statutory duty on the doctor any civil action would have to be framed in negligence. I know of no case in law dealing directly with this point, but to succeed the plaintiff would have to show that no reasonably competent general practitioner would have failed to disclose confidential information in these circumstances. The fact that there is an accepted code of practice for the county is relevant, but this would not of itself mean that any general practitioner who failed to follow it would necessarily be held to be negligent. How far the general practitioner could have foreseen what happened would also be relevant. We are told that there were threats of violence, but no actual violence on the stepfather's part is mentioned. Should the threats of violence and the stepfather's (?) drinking have been sufficient to alert her to the danger? It seems doubtful. In the United States a psychotherapist was held negligent for failing to warn a potential homicide victim of the danger, but I know of no such case in the United Kingdom.
The General Medical Council's "blue book" is not a complete code of medical ethics but a guide to the types of professional misconduct that have led or, in the council's opinion, might lead to disciplinary action. Doctors are obliged to protect patients' confidences, but this duty is not absolute and may be overridden in several circumstances. In exceptional cases a doctor may disclose confidential information to a third party other than a relative if it is in the patient's best interests and every reasonable effort has been made to persuade the patient to consent; rarely, disclosure may be justified by the public interest-for example, investigation by the police of a very serious crime. Under these guidelines the general practitioner in this case would certainly be entitled to disclose the information, but the blue book places her under no duty to do so. Any disciplinary proceedings would therefore have to be brought under the general heading of "neglect or disregard of personal responsibilities to patients for their care and treatment." Proceedings are brought only when doctors seem to have seriously disregarded or neglected their professional duties-for example, by failing to visit or provide to arrange treatment when necessary. According to the blue book, a good standard of medical care includes "appropriate and prompt action upon evidence suggesting the existence ofa condition requiring urgent medical attention" and "readiness, where the circumstances so warrant, to consult appropriate professional colleagues." I would doubt that this general practitioner, without the benefit ofhindsight, fell sufficiently short of the required standard to warrant a charge of serious professional misconduct.
The case of mental handicap registers
The demand for information from clinical records of patients by the local authority's social services department for its computerised mental handicap register, without written informed consent from the patient if he or she is competent or from the nearest relative in the case ofseverely mentally handicapped incompetent patients, is a perplexing issue that needs to be aired.
I have been confronted with this issue from time to time in the past two or three years, and it resulted recently in an unpleasant conflict with a senior officer of the social services department, who accused me of protecting my own interests rather than those of my patients. When I asked him to obtain written informed consent and emphasised that this was required by the health authority before any concerned in a case to share basic information and it is rare for them to object.
Given the constraints of space suffice it for this case simply to say that I would argue that the doctor was right to require evidence of approved proxy consent to include the mentally handicapped patient's name on the social services department's computer register, precisely on the prounds offered by the social worker against giving proxy consent-notably, protection of (and respect for) a specially "vulnerable group of patients.'> . Clane Dyer comments: A doctor's duty of confidentiality requires him or her to keep information acquired as part of the doctor-patient relationship confidential unless the patient consents to disclosure. But, as discussed above, the duty is not absolute. As, exceptionally, a doctor may disclose information to a third party in the patient's best interests even when the patient has been asked to consent but has refu'sed, then surely there can be no objection to such"a disclosure when the patient, because of severe mental handicap, is unable to consent. Ifthe patient is an adult a parent or relative cannot consent on his behalf anyway-so, legally, there is no point in seeking such consent. 
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